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Merger Lawsuits Yield High Costs and 

Questionable Benefits 

By ROBERT M. DAINES and OLGA KOUMRIAN 

Matthew Staver/Bloomberg News Del Monte Foods agreed in November 2010 to sell itself for 

$5 billion. Shareholders filed a lawsuit, which was settled in October 2011 for $89 million. 

Robert M. Daines is the Pritzker Professor of Law and Business at Stanford Law School. Olga 

Koumrian is a principal at Cornerstone Research, a financial and economic consulting firm. 

Shareholder objections to mergers have become commonplace, requiring many companies to 

settle lawsuits for millions of dollars. Last October, Del Monte Foods agreed to settle such 

litigation for $89 million. This April, Delphi Financial Group agreed to a $49 million settlement. 

Litigation can be effective in protecting shareholder interests in some deals, but questioning 

every deal seems to impose excessive costs on the companies involved and their shareholders. 

Shareholder plaintiffs now challenge virtually every large merger. According to a study by 

Cornerstone Research and Robert M. Daines, companies that were sold for more than $100 

million in 2010 and 2011 reported more than 1,500 lawsuits filed against them and the directors 

of the target companies. At least 91 percent of these mergers were challenged. This year, 175 

lawsuits have been reported for 36 of the 40 deals announced from January to April. The 

allegations in each case are similar—the shareholders of the target company were paid too little 

and did not receive enough information about the deal, and their boards did not adopt a good sale 

process. 
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Merger litigation intensified in the recent recession. Though deal activity slowed drastically in 

2008 and 2009, more than 70 percent of large mergers in 2008 and more than 90 percent in 2009 

were litigated. Merger activity recovered somewhat in 2010 and 2011, but plaintiff lawyers’ 

strategy of challenging almost every deal persisted. The same merger deal is subject to filings by 

many plaintiffs and in multiple courts. In 2011, any given deal faced an average of six lawsuits. 
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In an effort to avoid the extra cost of parallel litigation in multiple courts, some companies are 

changing their bylaws to mandate all shareholder litigation be brought in a court of their 

choosing. 

Still, boards face enormous pressure to complete the deal quickly, and plaintiffs capitalize on this 

time pressure when they request the courts to stop or delay the merger. More than 80 percent of 

lawsuits challenging deals in 2010 and 2011 were settled—20 percent in the first month and 60 

percent before the deal was closed. Of the 36 companies announcing mergers in January to April 

2012, 12 have already settled litigation. 

Most boards decide to settle for an amount covered by directors insurance. This is a significant 

change from 1999 and 2000, when less than 30 percent of merger-related lawsuits settled and 

more than half were dismissed by plaintiffs. 

The cost of these suits is pretty clear. Companies typically agree to pay plaintiffs’ lawyer fees 

(about $1.2 million on average in the last two years) and must usually cover their own legal 

costs. 

What is less clear is how shareholders are benefiting from litigation. A decade ago, more than 

half of the settlements included cash payments to shareholders of the companies being acquired, 

while only a few—10 percent—required companies to make additional disclosures before a 

shareholder vote. However, in the last two years, these numbers have reversed: a modest 5 

percent of settlements produce more cash for shareholders, while more than 80 percent of suits 

required only additional disclosures. In the last year, 162 such suits have been settled, but only 

two deals were voted down by shareholders after additional disclosures were made. 

Not all cases settle for minimal amounts. The largest shareholder settlement of the last two years 

was reached in October 2011 in the Del Monte Foods buyout. The company and its merger 

advisory firm agreed to pay $89 million to shareholders and $25 million to plaintiffs’ lawyers. 

Vice Chancellor J. Travis Laster of the Delaware Court of Chancery rebuked the Del Monte 

board for not scrutinizing its financial advisers for conflicts of interest. 

The most recent large settlement, $49 million announced last month by Delphi, related to a deal 

that the Delaware Chancery Court criticized for permitting what it viewed as another conflict of 

interest—a premium offered to Delphi’s founder and chief executive for the share class he 

owned compared with the price to common shareholders. 

The issue of real, or perceived, conflicts of interest on the part of executives or advisers arose in 

a small minority of deals. A broader question is whether the rising cost of merger litigation 

requires legal reform. Although boards have insurance and other means to defray the cost of 



merger litigation, these costs are also ultimately borne by shareholders (who must pay for the 

insurance premiums). Broader action may be needed to make a difference. 

In 1995, Congress passed the Private Securities Litigation Reform Act to limit frivolous lawsuits 

brought under the federal securities laws. The act required plaintiffs to present some proof of 

fraud before they could initiate a suit. 

Similar federal reform may be needed to tame the recent upswing in deal litigation. While 

litigation is sometimes necessary and valuable, challenging every deal is unlikely to be in 

shareholder interests. 

 


